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OPINION

General Description of the Proiject

The application initiates an appropriation of 3,00 cubic feet
per seccnd, year-round, fiom Pilgrim Creek, a tributary of San Luls Rey
River, at a.point'within the ¥E: SWi of Section 33, T103 RLW, SBB&M, for

the irrigation of 1326.12 acres of general crops within Sections 22, 23,
26, 27, 28, 33 and 34 of T10S R4W, SB3&M. It is proposed to divert by
gravity, the diversion dam being 2 feet high by 20 feet long and con-
struéted of_earﬁh, rock and timber. The applicant asserts ownership

both of the place of use and of the diversion site. He qescribes another

available water supply as "wells and springs, 140 gallons per minute".

Protests

The Citj of Oceanside protests that the proposed appropriation
- will interfere with thégnormal flow of San Luis Réy River past, through
or-under 1ands that it owns, that San Luis Rey'River'is its source of :

_ water supply and that by lowering underground water levels the pronoaed

- _approprlation will increase the cost of lifting water used for domastlc,

nmnicipal and,lrrlgatlon purposes within its 1imits, practlcally deny
it any use -at all of the flow of the rlver 1n normal or. dgx seasons and
- permit the lntru31on o£ salt water from the ocean into 1ower Mission

Basgin.



Carlsbad Mutual Water Comrany protests that according to

its information and belief the proposed appropriation will centribute

to the depletion of surface and subsurface flow reguired to recharge

the underground water bearing formation of the Mission Basin of San Luis
Rey'River,_its principal source of irrigation and domestic supply.

Ellen D. Whelan rrotests the applicatiocn, alleging in general

. that there is no flow in Pilgrim Creek in excess of the reasonable regquire-

ments of riparian owners and appropriators below the applicant on that
stream and Ssn Luis Rey River, alleging in particular that the diversion
that the applicant proposes will substantially diminish the supply tnat .

is available to her and to which she has a legal right.
Answer

In answer to the protest by the City of Oceanside, the applicant

" denies the protestant's allegations and alleges that the natural térﬁinal

of Pilgrlm Creek 13 Foss Lake, that no waters flow from Pllgrlm.Creek into

.'.San Tuis Rey‘Rlver except through a ditch whlch he (the appllcant) con=

- structed that the City of Ocean31de is presently dlverting no water from'

San Luis Rey'Rlver at any point dcwnstream from the point where the dltch

Irum Foss Lake meets the river, that in only tuo years since 1915 has 1"usa

'Lake overflcwed that his present. water supply is insufficlent te cultivato.

the land uhich he owns.
‘In answer to the protest by Carlsbad Mutual Water Company, the

applicant denies that_the-prOposed apprOprlatlon will contribute to the



depletion of any flow required to rscharge Mission Basin, asserts that.
his application relates only to foreign waters fléwing through the hed of
Pilgrim Creek.

In answer io the protest by Ellen D. Whelan, the applicant
explains that his application relates not to the natural flow of Pilgrim
Creek, but to foreign waters brought thereto by ditch from Camp Pendleton,
denies that the proposed appropriation will diminish the flow in Pilgrim
Creek to which Protestant Whelan has any legal right, denies that Protestant
Whelan has any rights to use of water flowing in Piigrim Creek, alleges
thgt any water taken by Protestant Whelan since l§&2 has been taken from

the artificial ditch leading from Foss Lake to San Luis Rey River.

Hearing Held in Accordance with the Water Code

Application 13803 was completed in accordance with the Water
Code and the Rules and Regulations of the Division of Water Resources'
-and being protestéd'was set for public hearing under the provisions of

- the California Administrativé-code, Title 23, Waters, on Honday,'January 25,
1954, at 2:00'o'ciock pam,. in the Board of Supervisors Heafing Chamber,
'i Civic-Cehter'Buildiﬁ55 San Diego, California. Of the hea:ing-the7appliéant'

: ;gﬁd_the-Protéstanté”wéme_dnly notified.



Substance of Proceedings at Hearing

At the hearing of January 25, 1954, Attorney Wright, revresent-

ing the appliicant stated:

"Mr, Examiner, this matter comes on now with nc foreign
waters being discharged in Pilerim Creek, and he believes
that there are no unappropriated waters at this time, and
from what he has been able to learn from the zovernment
engineers there is no rossibility of effluent being dis-
“charged in that direction any more, or throusgh the channel,
and the government at the present time is in the vrocess of
c¢learing the ditch across Mr. Zahniser's land which has carried
this effluent in the past. There has been an understanding
that when that ditcn is cleared that the government will
~ abandon the easement which has been. given to them for the
carrying of the water across the land and at that time, of
course, there would be direct evidence that there was no.
intent to discharge further effluent through Pilgrim Creek,
-and we have nothing that we can offer further than that at this
tlme.“

Attorney Wright also indicated it to be the applicant's wish that the

matter of Application 13803 be continued until such tlme as definlte

release of

notice has been received_from.the Navy of/ easement in its faver for

-carrying water across the Zahniser property.

Following Attorney erght's remarks, Attorney Swing (represent—-

ing Protestant Whelan) stated:

: "I confirm what counsel for the applicant has said. I refer
to the Federal Court case in which the State of California is
a party, and will be glad to file a one page memorandum cit-
ing the pages of the official court transcript in which the
government witnesses testified at the close of 1951 that they .
had completed their structures for the purpose of confining
and retaining within the Santa Margarita watershed all of the
water which heretofore, as effluerit from their septic tanks,
has been discharged into Filgrim Creek, and the statement that

'it has been two years since that work was completed amd two
years since any effluent has been discharged inte Pilgrim



Creek is correct and the suit vending involving the

- water rights of the gzovernment in which they were
charged with exporting water out of the watershed,
this rearrangerent of their facilities was to mest
that issue and the amount of money involved in mak-
ing the change is all indicative that it is a per-
manent change. So thers being no evidence offered
by the applicant in support of his applicaticn, I
think it is aperpriate to move that the application
be dismissed . + . So on bshalf of Ellen D. Whelan
I move that the application be dismissed for want of any
evidence to show that there is any subject matter or
water upon which the application can, at the present
tire or any foreseceable future, operate or become
effective,”

Mr. Trygg (representing Carlsbad Mutual Water Company) then stated:
"Carlsbad Mutual Water Company concurs in |
Mr. Swing's statement that it should be dismissed
‘at this time."
‘The examiner ruled that action upon the mntion would be deferred
ﬁntil review by the Department of the entire récord, the parties.

to be notified in due course as to action taken.

Other Avﬁiléble Information

The report of an investigation made on July 23, 1952 in
' connaction with Appllcation 13803 by an enginear of ‘the Division :
'reads in part as follows.

B “This investigation was made ... to obtain informa— -
- tion prior to setting a formal hearing eaasl '

"Pilarim Creek ... is an intermittent stream rlsing on
the low ridge between the San Luis Rey and Santa Margarits
Rivers, and flow1ng in a generally west of south direction




)

to the San Luis Hey River. The watershed above the proposed
point of diversion containing about 8,200 acres of roliing
hills, having a sparse to medium covering of brush over the
unimproved area. Approximately 1,000 acres have been improved
by the Department of the Navy for officers and enlisted men's
quarters for Camp Pendleton Marine Ease.

"Average annual rainfall on the area is about 14 inches,
and runoff is said to be rapid and flashy following storms, At
the time of inspection the stream channel had numerous small
pools of surface water, with a minor %rickle of surface flow.
Some underilow is indicated by a band of large willows that
follows the thread of the stream from about the southerly boundary
of the Naval Heservation, northerly for one mile.”

"Water supply for the military installations is pumped from
the Santa Margarita River, and sewage is collected at a treat-
ment plant located apmroximately one mile northerly of the pro-
posed point of diversion in the Pilgrim Creek watershed."

"The engineer at the plant estimated that about 90 per cenz
of the water pumped to the area passsd through ths treatment
plant and at present the amount averages about one and one-guarter
million gallons per day, varying from 900,000 to 1,500,000 gal—
lons per day.®

"Prior to July 21, 1952 the effluent from the plant was
discharged into Pllgrim Creek above the applicant's proposed
point of diversion.®

A permanent pumping- nlant and pipe line have been installed
- Lo pump the effluent back to the Santa Margarita River watershed.
At the time of the inspection the plant was complete excepting
the installation of transformers for the electric motor. A tem—
porary diesel-powered centrifugal pump has been installed and
was placed in operation on July 21, 1952, and operation is to
be. continuous.“_

The 1nvest1gator summarlzed his above report as follows:
"”1; ALl effluent from the Camp Pendleton Pilgrim

Creek sewage disposal plant is belng pumped to the Santa-
Hhrgarita River watershed.

2. The pumping is to be continuous.

3. Surface flow in Pilgrim Creek, above and below
the sewage disposal plant was negligible.”



An earlier filing to appropriaté from Pilegrim Creek is-
Application 12893, Permit 8853 held by Adolph G. Sutro. Under that
filing the boint of diversion is locate& roughly 0.5 mile upstream
from the point where Applicant Zahniser now seeks to appropriate. The
- Sutre project contemplates the diversion of 3 cubic feet per second,

. year-round, for irrigaﬁidn of 272,15 acres of general crops, alfaifa
and pastufe in Sections 28 and 33 of T10S R4W, SBRM. In progress.
report dated November 12, 1952, Permittee Sutro reported that use of
water had commenced, 80 acres had been irrigated, irrigation had
‘extended until July 23, 1952, use will be full and complete "as rapidly |
as water is available". In progress report dated November 7, 1953,
. that permittee reported, as to use made during the past 12 months,
¥none for the reason that current policy aof the Navy is not to.dis—_.
‘charge effluent into Pilgrim'Creek“§ the permitfee further reported that
water wéuld be used whenever available, that use would be full and com-
plete,"aé soon as water is availableﬁ. In a report of an investiéation
.cohducted byithé Divisibn in cormection with Application 12893 on March 2,
1951, it is stated among other things: o . '

"The Navy Department has commissioned ... ccnsultlng

engineers to prepare plans. for the reclamation of sewage frOmAthe
'_Camp Pendleton sewage disposal plants.“_ e
e “The ‘plan includes reclaining the effluent from the dis— o
posal plant in Camp Pendleton ... presently discharging into
~ Pilgrim Creek ... and transporting it .,. to the Santa
.Hargarlta watershed aes for irrigation ...." R

- MUnder the plans none of the effluent wlll discharge to
_the San Luis Rey River ...." _



. MFlow in Pilgrir Creek ... above the point of discharge
of effluent was approximately 0,75 cubic foot per second,
following three days of rain. The plant operating enginesr
gtatsd that flow in the creek was very intermitient and
only followed pericds of fairly heavy rainfail.”

Summary and Conslusion

The available information points to the conclusion that the
natural flow of Pilgrim Creek is fully utilized under rights that are
ﬁrior'to any that might be consummated under Application 13803, that
 the effluent from the Camp Pendleton sewage plant, formerly of the
order of from.l.h.tc 2.3 cubic feet rer sgcond, no lenger discharges -
into Pilgrom Creék, and that if it shoﬁld again dischargs into Pilgrim
- Creek, it would probably be diverted and utilized under Applicatiﬁn
12893 Pérmit.8853; In view of these circumstances it is the opinion
of this office that unappropriated water is non-existent in Pilgrim.

~ Creek and that Application 13803 should therefore be denied.

o0o



CRDER

Application 13803 for a permit to appropriate water having
been filed with the Division of Water Resources as above stated, pro-
. tests having been filed, a hearing having been held and the State |
Engineer now being duly informed in the premises:
IT IS HEREBY CRDERED that Application 13803 be rejected and
canceled ﬁpon the records of the Divi_sion of Water Resources.
WITNZSS my hand and the seal of the Department of Public. '

Works of the State of California this /tp day of September, 1954
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